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Abstract

Corruption and a private dispute resolution - two disciplines that have nothing in common?
Contrarily. The area of international trade is, as a consequence of liberalization and globali-
zation, free of many economical, legal and physical barriers between countries today. The
international cooperation between subjects of different states and the exchange of goods and
services is going hand in hand with a risky growth of international criminal activities. The
jurisdiction of national judges has been limited in this field since the existence of an alterna-
tive dispute resolution that is more suitable to the global and commercial needs and claims.
The aim of this paper is to analyze whether it is appropriate, in the context of the internation-
al arbitration proceedings, to raise an issue of corruption that may have affected or other-
wise distorted the performance of a contract. The conclusion of this paper reveals that such
issues should be permitted to be raised by the arbitrators in arbitral proceedings since the
principal decision-making powers of the arbitrators in the area of international trade is un-
deniable.
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1. Introduction

International commercial arbitration is a widely-accepted way of dispute resolution
arising out of international trade contracts. Generally, the nature of arbitration is mainly pri-
vate and confidential, based on party autonomy expressed in an arbitration agreement. There-
fore, the arbitration proceedings are based on the parties’ will to adjudicate their rights and
duties by preferred private persons - arbitrators. Thus, the arbitration is generally regarded as
an area reserved for the private law. The primary source of the arbitrator's mandate to draw
civil consequences of a particular misconduct is determined by the parties’ personal choice.

On the other hand, corruption - a criminal offence — obviously undermines the integri-
ty of international business, create a dangerous link between business and organized crimes,
distort competition and help to perpetuate corrupt regimes in the third world countries (Aju-
lor, 2018). The suppression of corruption is an established part of international public policy
of most of the states and must be respected, even by the international arbitrators (Cremades &
Cairns, 2003).

When the arbitration proceedings are commenced, the issue of corruption can quite
easily occur and break the whole dispute resolution process into pieces. There are too many
obstacles lying in front of arbitrators that have been discussed among scholars, experts and
legislators for decades, but have not been enshrined in a unified way of international consen-
sus yet.

Every one of us knows how corruption or rather bribery works in everyday life. We
are aware of the consequences, but in order to achieve the aim, we are not afraid to try it. Ad-
equately, in the international business the value of the corrupt advantage and the risk of being
detected is higher. Despite of the potential exposure, actors are not afraid to disobey the law
and certain moral values, because ,,with great risk comes great reward”. However, there are
two sides of the same coin. The possible reward of the hazardous transactions blinds the ac-
tors so they do not consider the risk they are taking as serious as it really is.

Corruption is a serious crime from national perspectives. The same applies for the in-
ternational status. We can no longer talk about corruption as a phenomenon that is destroying
economic situations of a particular state. We can no longer look at how other countries must
combat corrupt activities on their territories. Unfortunately, we all are a part of it. Transna-
tional corruption is the reality and we must face it. Criminal activities are crossing borders
just as individuals. What can we do about it? Are our actions of a combat against such an
illegal and immoral behavior sufficient? Do we have the capacity to move forward or we are

stuck at one point? It is clear that the international community has widely condemned these
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actions. This approach is reflected in its efforts to codify and define corruption and its forms
with regard to criminal and civil law in the main international conventions and resolutions in
support of combating such a phenomenon worldwide. But do they provide the sufficient in-
ternational mechanism to enforce anti-corruption norms? Or is it only about the general prin-
ciples and proscriptions? Notwithstanding, the international commercial arbitration has been
considered as a “safe harbor” for commercial activities contaminated by corruption despite of
the numerous enacted international agreements. Sadly, there is still a room for such a behav-
ior. Therefore, the next step in a global engagement against corruption is to secure the field of
international arbitration from such manners and provide the sufficient mechanism for han-
dling such cases during the arbitral proceedings.

The aim of this paper is to analyze whether it is appropriate, in the context of the in-
ternational arbitration proceedings, to raise an issue of corruption that may have affected or
otherwise distorted the performance of a contract.

We will discuss the general, international approach to corruption in the international
trade, the notion of corruption in the course of arbitration and obstacles related to jurisdiction
of the arbitrators when they must resolve a dispute tainted by corruption.

2. Brief Literature Review

The issue of corruption in international commercial arbitration has been discussed
among scholars and practitioners for decades. Such a conclusion is quite obvious. Corruption
undermines the integrity of international business, create a dangerous link between business
and organized crimes, distort competition and help to perpetuate corrupt regimes in the third
world countries. As the findings of the most of the studies and research show, the unified
approach to problematic issues related to corruption and international commercial arbitration
does not exist. However, the discussions are trending to show the need for such a resolution,
since the quantity of corrupt cases and the impact of such behaviors on the international soci-
ety is nowadays much tangible. Such conclusion is reflected in the work of Jenkins (2003),
Sayed (2004), or Fox (2009).

The role and position of arbitrators in relation to the dealings with corruption has been
the subject of studies of Mourre (2006) and Fortier (2015), who consider arbitrators as guard-
ians of the international trade. On the other hand, Pavi¢ (2012) assumes that the arbitrators
are obviously the servants of individual interests of parties. Consequently, the issue of arbi-
trators’ jurisdiction depends on the answer to the question of the arbitrators’ position within
the whole decision-making area. Unfortunately, arbitrators must face more than that. As men-

tioned by Redfern & Hunter (2015), Mistelis (2009), Youssef (2009), Srinivasan, Pathak,
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Panjwani & Varma (2014), Cremades & Cairns (2003) and Wilske (2010), the jurisdiction of
arbitrators to resolve disputes tainted by corruption is limited by the arbitrability of a dispute
and the public policy rules, but arbitrators still have the power and tight to trigger safety lev-
ers that are reflected in the existence of the doctrine of separability and the transnational pub-

lic policy.

3. Unified Approach To The Meaning And The Scale Of Corruption?

Certainly, the term of corruption is not unknown in the field of international trade. |
doubt, that there is a businessman who would not think, not even once in his carrier, whether
his behavior can be considered as corruption. That is understandable. Any activity that would
go beyond legal limits and would not be transparent could be subjected to a review. Moreo-
ver, there is a very narrow line between what can be considered as a legitimate and modest
expression of favor and what is already regarded as an illegal and immoral corrupt behavior.
The main problem is that corruption may take different forms and usually does not occur in
an isolation but rather it tends to be embedded in social practices (Jenkins, 2003).

One would suppose that when we are talking about criminal behavior such as corrup-
tion, which undermine the integrity of international trade, the unified and generally accepted
definition exists. Despite of the global convergence of legal rules, authorities and opinions
condemning corruption, the international society has not come with a sufficient and coherent
approach while defining this manner of conduct.

Nevertheless, the phrase “the abuse of power” is considered as a common denomina-
tor in the relation to corruption. The leading non-governmental organization within “anti-
corruption industry” (Pavi¢, 2012), the International Transparency, refers to “the abuse of
entrusted power for private gain” while defining the corrupt activities. Such a definition can
refer to corruption either in the private or public sector. For analyzing corruption in the public
sector, | will refer to a definition used by Abdulhay Sayed: “Actions of transfer of money or
anything of value to foreign public officials, either directly or indirectly, to obtain favorable
public decision in the course of international trade.” (Sayed, 2004). In other words, it is a
violation of prescribed rules against the exercise of certain types of influence over private
gains. Broadly speaking, corruption is closely linked to practices such nepotism or cronyism
and the influence over public officials (Fox, 2009). On the other hand, the notion of corrup-
tion in the private sector is focused on an abuse of certain powers conferred on an employee
by his superior in order to affect a particular decision of a company or a performance of a

capacity (Argandofia, 2005). The nature and consequences of corruption either in the public
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or the private sector are the same and constitutes obstacle of the proper functioning of the
international trade.

Up to this point, it is important to realize that corruption can be performed in many
forms. Mostly the illegal behavior occurs as bribery — a payment of a particular sum of mon-
ey to a public figure in order to influence that official’s doings and decisions (Fox, 2009). For
the purpose of this paper, we will use the term corruption to capture all possible forms of this
criminal action.

3.1. The Approach Of The International Community In Combating Corruption

Although corruption was always an extensive problem which influenced the develop-
ment, competition and all the trust in institutions, only after 1990 it has been seriously tackled
at the international level (Pieth, 2011). The global community has begun to warn internation-
al businesspeople that corruption is not acceptable and thus globally prohibited (Fox, 2009).

The international community has reached an admirable consensus on the condemnation
of transnational corruption. The first step in combating corruption worldwide was made by
the Organization for Economic Co-operation and Development (OECD). In 1997 the OECD
adopted the Convention on Combating Bribery of Foreign Public Officials in International
Business Transactions which covers active foreign public bribery by individuals and corpora-
tions and constrain one side of corruption (Betz, 2017). The most remarkable development
within the international community was carried into effect by the United Nations in 2003.
The way the UN approached the transnational corruption problem in the United Nations
Convention of Corruption (UNCAC) was more elaborate. The UNCAC recognized not only
the active side of bribery — the individual offering or paying the bribery, but also passive side
— the public official receiving or soliciting the bribery (Fortier, 2015).

The progress of the fight against transnational corruption can be seen also on the re-
gional level. The main players on these fields were the Council of Europe, the European Un-
ion, the Organization of American states and the African Union.

Nevertheless, the question is to what extent the members of the international communi-
ty respect the anti-corruption combat and what kind of mechanism of international enforce-
ment of anti-corruption norms they have already adopted. The bone of contention is that al-
most all treaties combating corruption lack the international enforcement mechanism which is
left to national legislation and the courts (Fortier, 2015). All treaties mentioned above are not
“self-executing” which leads to the need of implementation of provisions of conventions into
domestic law by each state. Leaving this important part of the combat against corruption on
each state leads to uneven application of anti-corruption rules among countries, which makes

the whole idea of dealing with transnational corruption insufficient.
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Nevertheless, the existence of sets of rules combating corruption constitutes a powerful
voice of the international community that corruption and its forms are no tolerated anymore

in the international business transactions and that involved individuals will be punished.

4. The Presence Of Corruption In The Course Of International Arbitration

Generally speaking, the corrupt actions can be in the course of arbitration committed ei-
ther by the private decision makers - the arbitrators, or the parties. In one or the other, the
consequences and an impact on the arbitral proceedings are serious. For the purpose of this
paper, we will omit potential misconducts of the arbitrators and directly focus on the parties’
illegal behavior.

The allegations of corruption can be either brought before the arbitral tribunal by one of
the parties which proclaim that the outward resemblance of the relationship is covering the
illegal contract which has been concluded, or, in case of an absence of an accusation, the ar-
bitral tribunal can itself raise the question of corruption of one or both parties based on suspi-
cions of corrupt acts.

In principle, the primary duty of the arbitrators is not to discover and investigate corrupt
actions, but rather to settle the dispute which is pending before them (Born, 2009). Accord-
ingly, as L. Yves Fortier mentioned in his lecture, the arbitrators were and still are trying to
avoid deciding issues of corruption in arbitral proceedings by many procedural excuses which
in consequence lead to the scarcity of awards wherein the corruption was outcome-
determinative. This is the reason why arbitration was and still is considered as a “safe harbor”
for corruption (Fortier, 2015). Basically, the work of the arbitrators is similar to the task of
national judges, they perform the same activities in the field of a dispute resolution. But when
it comes to the issue of a criminal wrongdoing in the proceedings, the judges have clearly
stated criminal rules providing the resolution mechanism and regulation of decision of this
matter. National judges have to fulfill their obligation of loyalty to justice and national legal
orders (Mourre, 2006). However, by the nature of arbitration, the arbitrators are in the posi-
tion of parties’ servants (Pavi¢, 2012). The arbitrators must find a balance between their alle-
giance of commitment to the parties and their will reflected in the arbitration agreement, and
their allegiance of loyalty to the international legal order created by anti-corruption treaties
and international public policy (Fortier, 2015). Unfortunately, the path of finding the balance
is full of obstacles and problems.

5. The Unsolved Problem with the Arbitrators’ Jurisdiction?
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The primary problem that not only arbitrators, but the international scholars are con-
fronted with, is whether the arbitrators can claim their jurisdiction over disputes tainted by
corruption.

In principle, one way, the easiest one, for the arbitrators would be to refuse their juris-
diction over disputes tainted by corruption since it is a criminal offence and has nothing to do
with private law. Consequently, the authority would be granted to national courts even
though the existence and the validity of an arbitration agreement would not be challenged
(Pieth, 2003). Such an indication would be then directed against the purpose and the nature of
arbitration. Despite of the fact that criminal consequences of an illegal behavior of the parties
cannot be drawn by the arbitrators, they still have the power to determine the civil outcomes
of a criminal behavior.

For the purpose of this paper, we will look on two main difficulties that can lead to a re-
fusal of arbitrators’ jurisdiction over disputes related to corruption.

5.1. Is Arbitrability An Obstacle?
The discussion over the arbitrators’ jurisdiction and the arbitrability of disputes related

to corruption has been sparked off in the half of the 20" century by a Swedish judge Gunnar
Lagergren in a very famous and the most cited decision regarding the issue of corruption. In
a nutshell, the judge found out that a contract concluded between the parties included a par-
ticular payment which was consequently used as a bribe for the purpose of achieving a neces-
sary public decision in favor of one of the parties. The judge decided that a dispute raised
from a contract tainted by bribery is not arbitrable since it is condemned by public decency
and morality (Redfern & Hunter, 2015). The statement of reasons was built on the fact that
the contract was void in its entirety, including the arbitration agreement, since it was based on
“grave offence against bonos mores”” (Mourre, 2006).

Generally speaking, arbitrability of a dispute determines which types of legal claims are
able to be settled by arbitration and which claims belong exclusively to the jurisdiction of
national courts (Redfern & Hunter, 2015). Theoretically, every dispute arising of a particular
contract is capable of being settled in litigation as well as in arbitration. However, the interna-
tional trade and an out-of-court settlement are going hand in hand. Consequently, the judicial
system had to give up on certain areas of law in a favor of arbitral proceedings.

On the other hand, this mechanism is set to protect sensitive public policy issues that
involve certain areas of law reserved only to national courts (Mistelis, 2009). Typical unques-
tionable claims that are resolved by arbitration are a breach of warranty, a failure to deliver or
pay and the like. Unfortunately, some matters that have a general public interest are excluded

from the arbitrators’ jurisdiction and are preferably settled before national judges. Therefore,
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each state decides which matters and related disputes may and may not be resolved by arbi-
trators according to its own political, social and economic policy (Redfern & Hunter, 2015).

Even though the extent and the meaning of what can and cannot be settled by arbitra-
tion differs in many jurisdictions, the general notion about the arbitrability as a kickoff of the
arbitration proceedings is universally accepted. That means that before the dispute can be
settled or decided, the arbitrators must enquiry whether the certain dispute is capable of a
settlement in the arbitral proceedings. It is not possible to initiate the arbitral proceedings
without the proclamation of the arbitrability of an existing dispute (Mistelis, 2009).

We have to remember that arbitrability sets a limitation to party autonomy as well since
it defines the boundaries within which the parties have the right to arbitrate certain disputes
(Youssef, 2009). Moreover, the matter of arbitrability is closely linked to the issue of public
policy. Some scholars say that the national laws define arbitrability in the term of public poli-
cy. The fact is, that public policy, as well as arbitrability, is a restriction to party autonomy.
The rights which are out of the disposal of the parties were traditionally included into public
policy and disputes which raised from them were in the exclusive judicial jurisdiction
(Youssef, 2009).

Although the existence of a wider approach in the matter of arbitrability is generally
accepted by states and other international actors, there still remains an open question whether
economic crimes such as corruption should or should not be allowed to be resolved by arbi-
tration. The universal arbitrability is becoming more and more real. But does not this ap-
proach go against the very nature of arbitration?

The general public interest in the vigorous enforcement of the anti-corruption laws, the
complexity of issues encountered in corruption cases, the exclusive jurisdiction of national
courts over disputes arising under national anti-corruption laws and various other factors
were all advanced to prefer the courts’ powers over resolution of disputes tainted by corrupt
activities. This approach is no longer the law. Despite of the fact that arbitration has been
used as a settlement mechanism in criminal issues just sporadically, today the arbitrators’
powers to resolve disputes tainted by criminal wrongdoings and therefore draw civil conse-
quences are generally accepted. The international community respects the arbitrability of
criminal acts, including corruption, and, based on the principle of separability, it accepts the
doctrine of autonomy of arbitration agreement and therefore the existence of arbitrators’ ju-
risdiction over such claims as well (Srinivasan, Pathak, Panjwani & Varma, 2014).

Despite of the conclusion resulting from the decision of the judge Lagergren, the mod-
ern approach in dealing with the arbitrability of a certain disputes linked to criminal behavior

is different. The international community is inclined to accept the jurisdiction of arbitrators
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who are facing corruption. The justice in the area of international trade is mainly in the hands
of the arbitrators and they need to have a power to settle criminal allegation (Betz, 2017).

Unfortunately, there is an obstacle which could be pointed against arbitrability of cor-
ruption. That is the issue of public policy. Corruption causes a strong problem in the interna-
tional trade and this misconduct is considered against the core values of most legal systems in
the world. Therefore, public policy plays an important role in the international arbitration
(Srinivasan et al., 2014).

Nevertheless, the fact that the public policy can be considered confrontational to the ar-
bitrability of a certain issue, their relationship is complementary. The possibility to resolve a
dispute in arbitration would not exist if a state would not allow it. But everything comes with
a price. In international arbitration the prices are paid by observing the mandatory rules and
public policy of particular countries, as well as of the international community (Srinivasan et
al., 2014).

5.1.1. The Notion Of Public Policy

The criminal rules such the ones which prohibit and incriminate corruption are general-
ly considered as mandatory rules which create public policy of any given state. The problem
occurs when the arbitrators face a mandatory rule which prohibit a particular corrupt activity
that occurred in relation to the arbitration. Contrary to national judges, the arbitrators do not
have the duty to apply such provisions automatically, but they may take them into considera-
tions if they have a reasonable title why such rules must be applied in a pending case
(Mourre, 2006).

The imperative to protect public policy and mandatory rules known from the litigation
practice in similar cases arises in arbitral proceedings only if the arbitral tribunal finds that
there is a certain public policy rule which prohibits a particular criminal conduct and accord-
ing to applicable law, this public policy rules must be applied (Pavi¢, 2012). Nowadays a
general consensus on the matter of applicability of public policy exists. The arbitrators, gen-
erally, have a duty to observe public policy rules and mandatory rules and draw civil conse-
quences of a potential violation of the mentioned provisions (Pavi¢, 2012). Nevertheless, the
primary question which the arbitrators must answer is the public policy of which country they
should take into consideration? Which rules are applicable on the issue of corruption invoked
during arbitral proceedings?

Generally, the violation of public policy can be divided into three levels - national, in-
ternational and transnational. The violation of national public policy does not necessarily
justify the refusal of recognition or enforcement of an arbitral award unless such abuse con-

stitutes a breach of international public policy.
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The performance of public policy allows to eliminate agreements, rules of decisions
that would contravene certain fundamental values. Although the nature of international and
transnational public policy is diametrically different, both of these sets of rules have an im-
pact on the course of arbitral proceedings.
5.1.1.1. International Public Policy

The content of international public policy has been changing by the globalization pro-
cess which has brought new international norms relating to the condemnation of corruption
and other economic crimes in the international trade. The above mentioned international con-
ventions have influenced the development of the international public policy remarkably.
There is no doubt that the corruption is not welcomed or tolerated among nations and that the
rules which condemn such a behavior are a part of the international public policy (Cremades
& Cairns, 2003).

The corruption is “considered to act as a threat to the international public order as it
enables individuals to exert the influence over other areas of business (...).” (Wilske, 2010)
Therefore, the general and international condemnation of corruption that is reflected in the
existence of international public policy prohibiting corruption is not surprising. Evidently, the
existence of international public policy cannot be denied since many authorities all over the
world accept such set of rules and prohibit the national courts and tribunal not to respect it
when a particular behavior is in breach. Consequently, the duty of arbitrators to observe the
international public policy of a state, wherein the arbitral award is issued, is an absolute es-
sential. If the arbitrators would allow a claim tainted by corruption and skip the application of
international public policy, they could risk its violation and subsequently the non-
enforcement of the award (Srinivasan et al., 2014).
5.1.1.2. Transnational Public Policy

“(...) transnational public policy mediates between morality and law.” (Sayed, 2004).
The source of transnational public policy is not to be found in the national or international
law. It is upon the arbitrators what principles they consider as necessary and worthy of being
respected. In particular, the arbitrators may apply a moral rule as a part of transnational pub-
lic policy which they find “deeply entrenched” in their mind as long as this rule is universally
accepted among nations too (Sayed, 2004).

The issue of corruption is considered against the transnational public policy since has
been mentioned for the first time in the Lagergren case. The corruption was claimed against
the general principles of law recognized by civilized nations which seriously violates good
morals (Srinivasan et al., 2014). Presently, the notion of transnational public policy includes

“fundamental rules of natural law; principles of universal justice; jus congens in public in-
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ternational law; and the general principles of morality accepted by what are referred to as
‘civilised nations’.” (Mayer & Sheppard, 2003) The universal values which create the trans-
national public policy are perceived as essential and therefore supported by a broad consen-
sus of states (Sayed, 2004).

By all means, the transnational public policy plays an important role in the international
arbitration. Although the arbitrators must consider the international public policy of a particu-
lar state, the rules included in such policy may not prohibit certain corrupt actions.

Therefore, they need to have their own public policy which would be easier and more
satisfactory for them to apply on a case (Mayer, 2006).

Transnational public policy is imposed and made by the arbitrators who must choose
which principles are seen inviolable by the community of men and states (Mayer & Shep-
pard, 2003). Even though the New York Convention does not refer to transnational public
policy, its existence and applicability when it comes to corruption in international arbitration
is not questionable (Srinivasan et al., 2014). Generally, the arbitrators, when face a situation
such as corrupt acts of the parties, must ask themselves whether there some overriding prin-
ciple which should be apply despite the arbitration agreement exists.

The main problem, however, arises when the arbitrators must consider whether con-
demnation of corruption constitutes a part of transnational public policy and if the answer is
affirmative, under what conditions this rule should be applied. Is there a broad consensus
amongst the nation states on forbiddance of corruption so it can be considered as an element
of transnational public policy? As long as we are talking about corruption in the public sector,
yes. No such conclusion can be made with regard to corruption in the private sector.

The universal prohibition of bribery of the state officials or other public figures is not
debatable, the restriction on corruption in the private sector is not that apparent (Srinivasan et
al., 2014). The reason which stands behind such a conclusion is obvious. Evidently, there
exists numerous jurisdictions and legal systems wherein different approach exists with regard
to prohibition and incrimination of particular forms of corruption. For instance, a practice
such as an influence peddling is specifically permitted in certain countries such as the US,
Australia or Canada (Srinivasan et al., 2014). On the other hand, such misconduct is express-
ly prohibited in France. Moreover, the UNCAC does not require the criminalization of this
form of corruption, but provides that states should consider criminalization of such a behav-
ior.

Consequently, the arbitrators are in a difficult position. They must draw a line between
actions that can be categorized as against the transnational public policy and that cannot.

They must take into a consideration all circumstances with regard to a particular illegal be-
11
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havior and consequently conclude whether the notionally line was exceeded. Moreover, the
general unity over the condemnation of corruption in the private sector cannot be neither
drawn from the existence of above mentioned international conventions since it is more likely
that the rules included in international pacts constitute international rather than transnational
public policy.

Nevertheless, the threat that the arbitrators and the arbitral process would be used to
validate the legality of a contract tainted by corruption invoke a need to confirm that corrup-
tion is the international evil and definitely it is against bono mores of the international com-
munity. It is often referred to the conclusions of judge Lagergren which are considered
among many arbitrators as an arbitration practice when it comes to the corruption in the
course of the arbitral proceedings. Consequently, the arbitrators consider themselves bound
by a transnational public policy rule condemning the corruption (Sayed, 2004).

5.2. The Principle of Separability — A Safety Lever for the Arbitrators?

The relations between the validity of an arbitration agreement and arbitrability is quite
important since the matters considered arbitrable are identical with those in relation to which
the arbitration agreement can be concluded. Consequently, the non-arbitrability of certain
disputes affects the potential loss of the arbitrators’ jurisdiction (Sayed, 2004).

The impact of an illegal conduct on the contract can definitely effect the arbitration
agreement, primary its validity. The “safety lever” for the arbitrators is particularly the doc-
trine of separability — a basic principle of Model Law on International Commercial Arbitra-
tion which has been adopted and recognized by most countries of the world. Basically, the
relation of separability exists between the contract and the arbitration clause, whether includ-
ed in the main contract or not. In case that the contract is claimed to be void or voidable, by
the application of the doctrine, the validity of the arbitration agreement is secured. Conse-
quently, the arbitrators have the power to decide issues even when the main contract itself is
void for corruption or bribery (Pengelley, 2007).

Even though the judge Lagergren denied the applicability of the principle of separa-
bility when the main contract was tainted by corruption, the position on this matter has
changed since 1962. The main case that had strengthened decision-makers’ approach to
maintain the validity of the arbitration agreement despite of the illegality of the main contract
was Fiona Trust and Holding Corp. v. Privalov. The parties in this case concluded numerous
contracts that were concluded by a particular businessman. It was alleged that this business-
man bribed employees of corporations in order to gain advantageous commercial terms for
his own benefit. One of the parties commenced the arbitration proceedings based on the arbi-

tration clause included in the above mentioned contract. Nevertheless, the counterparty
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sought to restrain the arbitration on the basis that both the main contract and the arbitration
clause were rescinded because of the bribery (Pengelley, 2007). The application of the prin-
ciple of separability was more than welcomed. The House of Lords explained how the princi-
ple under stated conditions works. Arguing that the invalidity of the main contract does not
necessarily entail the invalidity of the arbitration agreement, because the latter one must be
treated as a “distinct agreement” and only on the grounds related directly to the arbitration
agreement can be declared void or voidable (Hwang & Lim, 2012). The usual argument used
by the parties to support their statement that illegality necessary means that both the main
contract and the arbitration agreement are void or rescinded, is that the parties would not con-
clude the main contract in the first place if they were aware of the illegal behavior of the
counterparty. As a consequence, the arbitration agreement would not existent neither — “if'the
one falls, then both fall” (Pengelley, 2007). Nevertheless, this argument was rejected in favor
of more rational explanation of the doctrine of separability. The contract, despite of the fact
that was proclaimed void, took some form and particular activities were performed. These
actions pursuant to the contract gave rise to rights and duties as well as to a dispute. The arbi-
tration agreement survived the challenge of the main contract tainted by corruption in order to
uphold the existence of the arbitration and the need for determination of the arisen dispute
(Pengelley, 2007).

6. Conclusion

The powers of the arbitrators are partially granted by states which makes the arbitra-
tion a mechanism of a dispute resolution entrusted with a performance of a set of public com-
petencies instead of national authorities. In the case when the arbitration is the only sufficient
authority on a particular field, it must possess powers to face and decide disputes which may
not be their primary duty, but are necessary to be resolved in order to achieve a fair decision
and harmony in the international community. The combat against corruption in the interna-
tional trade is not easy. Although the legislative activity of states and international organiza-
tions has been in the flourish, the sufficient law enforcement mechanism is still unreal.

While the arbitrators’ jurisdiction over disputes tainted by corruption has not always
been supported and welcomed by states, the reality is that they are probably the only ones
who could protect the international trade from such manners.

The approach of arbitrators to restrain themselves from appropriate actions when the
issue of corruption occur in the course of international arbitration is not correct. The trust in
this institution should not be doubted. Nowadays, the arbitrators are becoming more open to
deal with criminal behavior of the parties in the course of arbitral proceedings. The interna-
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tional arbitrators should be recognized as natural judges in the field of international trade and
be able to face such behaviors and apply necessary rules to combat it.

The acceptance and the applicability of the doctrine of separability has not always
been so prevailing. But today, the arbitrators should apriori consider the validity of a contract
which is supposed to be tainted or otherwise related to corruption and consequently, if the
illegality does not link directly to the arbitration agreement, they should declare the invalidity
of the contract without questioning the validity of the arbitration agreement. The applicability
of the principle of separability primary secures the existence of the arbitrators’ jurisdiction
over a dispute arisen from corrupted contracts.

Although, the arbitrability of disputes tainted by corruption is commonly respectable,
the problem can occur in relation to the applicability of public policy.

We think that the arbitrators must take into considerations the rule of general and uni-
versal prohibition of corruption in the international trade as a general interest which must be
protected under any circumstances. As long as the only actors of dispute resolution in this
filed are the arbitrators, they must obey such a rule. Consequently, the arbitrators must con-
sider whether the issue can be in breach with international public policy of a particular state
wherein the final arbitral award is about to be enforced. Otherwise they would risk the non-
enforceability and the breach of their primary duty to issue an enforceable decision. But it
does not necessary implicate that they cannot claim the jurisdiction over such disputes. They
must take all possible tools to combat such behavior during arbitral proceedings so the result

— an arbitral award — would be fair and according to law.

References

Ajulor, 0.V. (2018). The Challenges of Policy Implementation in Africa and Sustainable De-
velopment Goals. PEOPLE: International Journal of Social Sciences, 3(3), 1497-
1518. https://dx.doi.org/10.20319/pijss.2018.33.14971518
Argandofia, A. (2005). Private-to-private Corruption. Journal of business ethics, 47(3), 253-
267. doi: https://doi.org/10.2139/ssrn.685864
Betz, K. (2017). Economic Crime in International Arbitration. ASA Bulletin, 35(2), 281-292.
Born, G. (2009). International commercial arbitration. Austin: Wolters Kluwer.

14


https://dx.doi.org/10.20319/pijss.2018.33.14971518
https://doi.org/10.2139/ssrn.685864

PEOPLE: International Journal of Social Sciences
ISSN 2454-5899

Cremades, B. M., Cairns, D. J. (2003). Transnational Public Policy in International Arbitral
Decision-making: The case of bribery, money laundering and fraud. Karsten, K.,
Berkeley, A (Eds.) Arbitration — Money Laundering, Corruption and Fraud (pp. 65-
91). Paris: ICC Publishing s.a.

Fortier, L. Y. (2015). Arbitrators, corruption, and the poetic experience: ‘When power cor-
rupts, poetry cleanses’. Arbitration International, 31(3), 367-380. doi:
https://doi.org/10.1093/arbint/aiv029

Fox, W. (2009). Adjudicating Bribery and Corruption Issues in International Commercial
Arbitration. Journal of Energy & Natural Resources Law, 27(3), 487-502.
https://doi.org/10.1080/02646811.2009.11435225

Hwang, M., Lim, K. (2012). Corruption in Arbitration - Law and Reality. Asian International
Arbitration Journal, 8(1), 1-119.

Jenkins, A. (2003). Money laundering, corruption and fraud: The approach of an international

law firm. Karsten, K., Berkeley, A (Eds.) Arbitration — Money Laundering, Corruption
and Fraud (pp. 29-40). Paris: ICC Publishing s.a.

Mayer, P. (2006). Effect of International Public Policy in International Arbitration. Mistelis,
L. A., Lew, J. M. Pervasive problems in international arbitration (pp. 61-69). Alphen
aan den Rijn: Kluwer Law International. https://doi.org/10.1093/arbitration/19.2.249

Mayer, P., Sheppard, A. (2003). Final ILA Report on Public Policy as a Bar to Enforcement
of International Arbitral Awards. Arbitration International, 19(2), 249-263.
doi:10.1093/arbitration/19.2.249

Mistelis, L. A. (2009). Arbitrability — International and Comparative Perspectives. Is Arbitra-

bility a National or an International Law issue? Mistelis, L. A., Brekoulakis, S. L
(Eds.). Arbitrability: International and Comparative perspectives (pp.1-17). Austin:
Wolters Kluwer.

Mourre, A. (2006). Arbitration and Criminal Law: Reflections on the Duties of the Arbitra-
tor. Arbitration International, 22(1), 95-118. doi:
https://doi.org/10.1093/arbitration/22.1.95

Pavi¢, V. (2012). Bribery and International Commercial Arbitration - The Role of Mandatory

Rules and Public Policy. Victoria University of Wellington Law Review, 43, 661-686.
Pengelley, N. (2007). Separability Revisited: Arbitration Clauses and Bribery - Fiona Trust &
Holding Corp. v. Privalov. Journal of International Arbitration, 24(5), 445-454.
Pieth, M. (2003). Transnational Commercial Bribery: Challenge to Arbitration. Karsten, K.,
Berkeley, A (Eds.) Arbitration — Money Laundering, Corruption and Fraud (pp. 65-

91). Paris: ICC Publishing s.a.
15


https://doi.org/10.1093/arbint/aiv029
https://doi.org/10.1080/02646811.2009.11435225
https://doi.org/10.1093/arbitration/19.2.249
https://doi.org/10.1093/arbitration/22.1.95

PEOPLE: International Journal of Social Sciences
ISSN 2454-5899

Pieth, M. (2011). Contractual Freedom v. Public Policy Considerations in Arbitration. Biich-
ler, A., Miller-Chen, M. Private Law: national — global — comparative, Festschrift fur
Ingeborg Schwenzer zum 60. Geburstag. Bern: Stampfli Velag AG Bern.

Redfern, A., Hunter, M. (2015). Redfern and Hunter on International Arbitration. Oxford:
Oxford University Press.

Sayed, A. (2004). Corruption in international trade and commercial arbitration. The Hague:
Kluwer Law International.

Srinivasan, D., Pathak, H., Panjwani, P., Varma, P. (2014). Effect of bribery in international
commercial arbitration. International Journal of Public Law and Policy, 4(2), 131-146.
doi: https://doi.org/10.1504/1JPLAP.2014.060080

Wilske, S. (2010). Sanctions for Unethical and Illegal Behavior in International Arbitration:
A Double-Edged Sword. Contemporary Asia Arbitration Journal, 3(2), 211-235.

Youssef, K. (2009). The death of inarbitrability. Mistelis, L. A., Brekoulakis, S. L (Eds.).
Arbitrability: International and Comparative perspectives (pp. 47-67). Austin: Wolters

Kluwer.

16


https://doi.org/10.1504/IJPLAP.2014.060080

